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Background: Insured brought action against per-
sonal automobile insurer, seeking to recover under-
insured motorist (UIM) benefits. The 19th Judicial
District Court, Parish of East Baton Rouge, No.
559,997,Wilson E. Fields, J., granted insurer's sum-
mary judgment motion.

Holding: The Court of Appeal, Carter, C.J., held
that insured's claim was undisputed, and thus in-
surer's failure to pay claim within statutory time
limit was arbitrary, capricious, and without prob-
able cause.

Reversed and remanded.

Welch, J., concurred without assigning reasons.
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On Appeal from the 19th Judicial District Court, In
and for the Parish of East Baton Rouge, State of
Louisiana, Trial Court No. 559,997. Wilson E.
Fields, Judge Presiding.Leonard Cardenas, |11, Bat-
on Rouge, LA, for Plaintiff-Appellant, Steven W.
Richardson.

Glen Scott Love, Stephen Dale Cronin, Baton
Rouge, LA, for Defendant-Appellee, GEICO In-
demnity Company.

Before CARTER, C.J.,, GAIDRY and WELCH, JJ.

CARTER, C.J.

*1 The plaintiff insured appeals the trial court's
grant of summary judgment in favor of the defend-
ant insurer that resulted in the dismissal of the in-
sured's claim for statutory penalties and attorney's
fees under former LSA-R.S. 22:658 (current LSA-
R.S. 22:1892). For the reasons expressed, we re-
verse and remand for further proceedings.

FACTS

This case arises out of a motor vehicle collision in
East Baton Rouge Parish on October 27, 2006.
Steven W. Richardson, insured by GEICO Indem-
nity Company ( GEICO) , was seriously in-
jured when a vehicle operated by Timothy G.
Coryell, and insured by Safeco Insurance Company,
negligently struck his vehicle. On March 10, 2007,
Richardson settled with Coryell and Safeco for Sa-
feco's policy limits of $50,000.00 after Safeco con-
firmed Coryell'sliability for the accident.

Shortly thereafter, by a letter dated May 23, 2007,
Richardson demanded that GEICO uncondition-
ally tender its underinsured motorist (UIM) policy
limits of $25,000.00, plus $3,000.00 for medical
payments coverage. It is undisputed that GEICO
received Richardson's demand letter on May 25,
2007. Attached to Richardson's demand letter was
a copy of Safeco's $50,000.00 check made payable
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to Richardson and his attorney; an affidavit of Sa-
feco's insured attesting to the fact that he had no
other automobile liability insurance coverage in ef-
fect; a copy of the police report; and copies of
Richardson's medical records and medical bills re-
flecting that Richardson's medical treatment
through May 2007 totaled over $65,000.00, well
El,)\lo%/e the underlying liability insurance coverage.

It is undisputed that Richardson's demand letter
did not contain information about any claim for re-
imbursement involving medical payments that were
previously made by the Medical Care Recovery
Unit of the Department of the Navy (the Navy). It is
also undisputed that GEI CO received separate noti-
fication of the Navy's lien in a “Notice of Clam”
that was sent to GEICO by the Navy on March 9,
2007, almost three months prior to GEICO's re-
ceipt of Richardson's demand letter. The Navy's
notice indicated that the “United States” was mak-
ing claim to “any and all available insurance cover-
age including, but not limited to, ... Medical Pay-
ments, [and] Underinsured or Uninsured benefits’
for the reasonable value of the medical care and
treatment that had been provided by or through the
United States to Richardson, with proof of the
Eﬁ%ical expenses to be forwarded at a later date.

After receiving the Navy's notice-of-claim letter
and Richardson's demand letter, GEICO began a
series of numerous contacts and/or attempts to con-
tact Richardson's attorney's office, as well as the
Navy, in an effort to confirm the amount and pay-
ment details for the Navy's outstanding medical
payments lien. On June 6, 2007, the Navy's
representative informed GEICO that the Navy's li-
en amount totaled $13,976.57, and that Richard-
son's attorney had requested a compromise of the
lien. Approximately three weeks later, on June 20,
2007, GEICO sent a letter to Richardson's attor-
ney, advising of GEICO's “intent to offer the
[UIM] policy limits of $25,000.00 pursuant to [
Richardson's] demand [letter] of May 24th, 2007.”

Additionally in the intent-to-offer letter, GEICO
reiterated that “the issues regarding the Navy lien
also need to be addressed along with the specific
distribution of the Medical Payments benefits.”
Further, GEICO's notice of its intent to offer the
UIM policy limits was conditioned upon the proper
execution of Safeco's underlying liability insurance
release, as well as GEICO's UIM release. On
June 21, 2007, Richardson's attorney's office rep-
resentative confirmed receipt of GEICO's intent-
to-offer letter, advised GEICO that the Navy's lien
amount was now $14,799.19, and informed
GEICO that further negotiations were ongoing
with Richardson regarding areduction of the lien.

* After GEICO sent the intent-to-offer letter,
GEICO continued to attempt to contact Richard-
son's attorney to discuss the issue of the Navy's lien
and the status of the case. On July 16, 2007,
Richardson's attorney's office contacted GEICO
to inform GEICO that the Navy's lien had finally
been settled for $12,000.00. Two days later,
Richardson's attorney advised GEICO in a faxed
letter that due to the settlement of the medical pay-
ments lien from the underlying liability policy lim-
its, GEICO was released from any obligation to
pay the Iien.FNG Richardson's attorney further in-
formed GEICO that arelease could not be required
as a condition of payment of the UIM policy limits,
and doing so was “contrary to law and unreason-
able, arbitrary and capricious.” Richardson's attor-
ney made demand “once again” for an immediate
and unconditional tender of Richardson's UIM
policy limits and any available medical payments
coverage. At this point, Richardson's attorney in-
dicated that a satisfactory proof of loss had been
provided to GEICO in the May 23, 2007 letter, and
that GEICO had breached its contractual obliga-
tions to Richardson, subjecting GEICO to stat-
utory damages and attorney's fees. GEICO respon-
ded on July 18, 2007, by forwarding checks for
Richardson's $25,000.00 UIM polic?é’\,i?mits and
$3,000.00 medical payments coverage.

On October 12, 2007, Richardson filed a petition

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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against GEICO, alleging that GEICO had arbitrar-
ily and capriciously, and without good cause, failed
to make a timely and unconditional UIM tender to
Richardson, thereby entitling Richardson to stat-
utory penalties and attorney's fees. The petition did
not include any allegations regarding the Navy's li-
en. GEICO answered Richardson's petition by
denying that the letter it received on May 25, 2007,
was a satisfactory proof of loss, since the letter did
not include information regarding the Navy's lien.
Additionally, GEICO asserted that it had diligently
attempted to address and resolve the Navy's lien
with Richardson's attorney, but was not able to
confirm the amount and the settlement of the lien
until July 16, 2007, contending that it was at that
point that GEICO received a satisfactory proof of
loss. Because a tender of the UIM policy limits and
medical payments coverage was promptly forwar-
ded to Richardson's attorney two days after receipt
of the Richardson's satisfactory proof of loss,
GEICO asserted that Richardson's claim for stat-
utory penalties and attorney's fees was without mer-
it.

Almost two years later, on July 31, 2009, GEICO
filed a motion for summary judgment, with a sup-
porting affidavit referencing numerous attached ex-
hibits. The affidavit was sworn by GEICO's
Claims Examiner, Thomas Miller, who had person-
ally worked on Richardson's claim. GEICO ar-
gued in its motion for summary judgment that
Richardson was not entitled to penalties and attor-
ney's fees against GEICO for “bad faith” because
the pleadings, exhibits, and Miller's affidavit
showed that Richardson could not sustain his bur-
den of proving that GEICO “failed to pay” the
UIM claim within thirty days of receiving
“satisfactory proof of loss.” Additionally, GEICO
argued that Richardson could not sustain his bur-
den of proving that GEICO was arbitrary, capri-
cious, or without probable cause in allegedly
“failing” to timely pay Richardson's UIM claim.
Richardson filed no affidavits or memorandum in
opposition to GEICO's motion for summary judg-
ment.

* |n its memorandum in support of the motion for
summary judgment, GEICO maintained that the
statutory thirty-day time period in LSA-R.S. 22:658

did not begin to run until the Navy's lien was
“finalized.” Once GEICO was informed that the
Navy's lien had been settled and that GEICO was
authorized to pay the UIM limits and medical pay-
ment coverage directly to Richardson, GEICO
promptly issued payment the following day. Thus,
GEICO contended that Richardson was paid with-
in the statutory time period. Alternatively, GEICO
argued that it diligently and actively adjusted
Richardson's UIM claim in good faith, attempting
to resolve the uncertainty of the Navy's lien for the
medical payments coverage, and reasonably relied
on a good faith defense that it could not directly
pay Richardson the UIM limits until the Navy's li-
en was finally resolved. GEICO also maintained
that Richardson's attorney and/or attorney's office
staff had acknowledged that it was necessary for
GEICO to verify the Navy's lien before making an
unconditional tender.

On November 9, 2009, the summary judgment mo-
tion was tried. Judgment in favor of GEICO, dis-
missing Richardson's claims with prejudice, was
signed on November 20, 2009. No reasons were as-
signed. On appeal, Richardson contends that the
trial court erred in failing to find that GEICO was
arbitrary, capricious, or without probable cause
when it failed to unconditionally tender the undis-
puted portion of Richardson's claim within the
statutorily-mandated time period after GEICO re-
ceived a satisfactory proof of loss on Richardson's
UIM and medical payments claims,

SUMMARY JUDGMENT

Appellate courts review summary judgment de
novo, using the same criteria that govern the trial
court's consideration of whether summary judgment
is appropriate. Pugh v. &. Tammany Parish School
Bd., 07-1856 (La.App. 1 Cir. 8/21/08), 994 So.2d
95, 97 (on rehearing), writ denied, 08-2316
(La.12/21/08), 996 So.2d 1113. An appellate court

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000011&DocName=LARS22%3A658&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2016808806&ReferencePosition=97
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2016808806&ReferencePosition=97
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2016808806&ReferencePosition=97
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2016808806&ReferencePosition=97
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&DocName=996SO2D1113&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&DocName=996SO2D1113&FindType=Y

Page 6

--- S0.3d ----, 2010 WL 3517022 (LaApp. 1 Cir.), 2010-0208 (LaApp. 1 Cir. 9/10/10)

(Citeas: 2010 WL 3517022 (La.App. 1 Cir.))

thus asks the same questions as does the trial court
in determining whether summary judgment is ap-
propriate: whether there is any genuine issue of ma-
terial fact, and whether the mover is entitled to
summary judgment as a matter of law. Ernest v.
Petroleum Service Corp., 02-2482 (La.App. 1 Cir.
11/19/03), 868 So.2d 96, 97, writ denied, 03-3439
(La.2/20/04), 866 So.2d 830. A motion for sum-
mary judgment should only be granted if the plead-
ings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to ma-
terial fact and that the moving party is entitled to
summary judgment as a matter of law. LSA-C.C.P.
art. 966B. Summary judgment is favored and “is
designed to secure the just, speedy, and inexpensive
determination of every action.” LSA-C .C.P. art.
966A(2).

On amotion for summary judgment, the initial bur-
den of proof remains with the moving party.
However, if the mover will not bear the burden of
proof at trial on the matter that is before the court
on the motion for summary judgment, the mover's
burden on the motion does not require him to neg-
ate all essential elements of the opposing party's
claim, action, or defense, but rather to point out to
the court that there is an absence of factual support
for one or more elements essential to the opposing
party's claim, action, or defense. Thereafter, if the
opposing party fails to produce factual support suf-
ficient to establish that he will be able to satisfy his
evidentiary burden of proof at trial, there is no
genuine issue of material fact. LSA-C.C.P. art.
966C(2).

*4 Once the motion for summary judgment has
been properly supported by the moving party, the
failure of the opposing party to produce evidence of
a material factual dispute mandates the granting of
the motion. Pugh, 994 So.2d at 97; see also LSA-
C.C.P. art. 967B. But the law is well settled that the
record as a whole must show that all critical ele-
ments of the opposing party's case have been put to
rest, regardless of whether the opposing party filed

counter affidavits. This is because the burden of
proof is on the mover to present a prima facie case;
the opponent has nothing to prove in response to
the motion if a prima facie case is not made. Estain
v. U.S. Dept. of Transp. and Development, 01-0554
(LaApp. 1 Cir. 5/10/02), 819 So.2d 375, 378. Fur-
ther, despite the legislative mandate that summary
judgments are favored, factual inferences reason-
ably drawn from the evidence must be construed in
favor of the party opposing the motion, and all
doubt must be resolved in the opponent's favor.
Willis v. Medders, 00-2507 (La .12/8/00), 775
So.2d 1049, 1050.

In Smith v. Our Lady of the Lake Hosp., Inc.,
93-2512 (La7/5/94), 639 So.2d 730, 751, the
Louisiana Supreme Court set forth the following
parameters for determining whether an issue is
genuine or afact is material:

A “genuine issue” is a “triable issue.” More
precisely, “[a]ln issue is genuine if reasonable
persons could disagree. If on the state of the evid-
ence, reasonable persons could reach only one
conclusion, there is no need for a trial on that is-
sue. Summary judgment is the means for dispos-
ing of such meretricious disputes.” In determin-
ing whether an issue is “genuine,” courts cannot
consider the merits, make credibility determina-
tions, evaluate testimony or weigh evidence.
“Formal allegations without substance should be
closely scrutinized to determine if they truly do
reveal genuine issues of fact.”

A fact is “material” when its existence or
nonexistence may be essential to plaintiff's cause
of action under the applicable theory of recovery.
“[F]acts are material if they potentially insure or
preclude recovery, affect alitigant's ultimate suc-
cess, or determine the outcome of the legal dis-
pute.” Simply put, a “material” fact is one that
would matter on the trial on the merits. Any
doubt as to a dispute regarding a material issue of
fact must be resolved against granting the motion
and in favor of a trial on the merits. [Citations
omitted.]
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Because it is the applicable substantive law that de-
termines materiality, whether a particular fact in
dispute is material can be seen only in light of the
substantive law applicable to the case. Guardia v.
Lakeview Regional Medical Center, 08-1369
(La.App. 1 Cir. 5/8/09), 13 So0.3d 625, 628.

LAW AND ANALYSIS

At issue in GEICO's motion for summary judgment
is the appropriate date of Richardson's satisfactory
proof of loss, if any, and whether GEICO arbitrar-
ily, capriciously, and without probable cause failed
to pay Richardson's UIM and medica payments
claims within thirty days of receipt of the satisfact-
ory proof of loss. As the moving party, GEICO had
the initial but-den of proof for purposes of seeking
summary judgment; however, as a defendant in this
matter, GEICO would not bear the burden of proof
on these issues at trial. Therefore, GEICO was only
required to point out to the trial court that there was
an absence of factual support for one or more ele-
ments essential to Richardson's action.

*5[1][2] Louisiana Revised Statutes 22:658A(1) re-
quires all insurers to pay the amount of any claim
due any insured within thirty days after receipt of
satisfactory proofs of loss. Section B(1) of this stat-
ute provides the following:

Failure to make such payment within thirty
days after receipt of such satisfactory written
proofs and demand therefor ..., when such failure
is found to be arbitrary, capricious, or without
probable cause, shall subject the insurer to a pen-
alty, in addition to the amount of the loss, of fifty
percent damages on the amount found to be due
from the insurer to the insured, or one thousand
dollars, whichever is greater, payable to the in-
sured, ... or in the event a partial payment or
tender has been made, fifty percent of the differ-
ence between the amount paid or tendered and
the amount found to be due as well as reasonable
attorney fees and costs.

This statute must be strictly construed because it is
pena in nature. Hart v. Allstate Ins. Co., 437
S0.2d 823, 827 (La.1983). Furthermore, this statute
is applicable to a UIM claim. Id. An insured who
claims penalties and attorney's fees under this stat-
ute has the burden of proving that the insurer re-
ceived a “satisfactory proof of loss’ as a necessary
predicate to a showing that the insurer was arbit-
rary, capricious, or without probable cause. Id.,,
437 So.2d at 827-828.

[3] It iswell-settled that a satisfactory proof of loss
is that which is sufficient to fully apprise the insurer
of the insured's claims. Louisiana Bag Co., Inc. v.
Audubon Indem. Co., 08-0453 (La.12/2/08), 999
So.2d 1104, 1119. See also McDill v. Utica Mut.
Ins. Co., 475 So.2d 1085, 1089 (La.1985). Accord-
ingly, for a satisfactory proof of loss of a UIM
claim, the insured must establish that the insurer re-
ceived sufficient facts to fully apprise the insurer
that the owner or operator of the other vehicle in-
volved in the accident was uninsured or under-
insured, that he was at fault, that such fault gave
rise to damages, and establish the extent of those
damages. Hart, 437 So.2d at 828. Further, to pre-
vail under LSA-R.S. 22:658B(1), the insured must
establish that the insurer received satisfactory proof
of loss, failed to pay the claim within the applicable
statutory period, and that the failure to timely
tender a reasonable amount was arbitrary, capri-
cious, or without probable cause. Louisiana Bag
Co., 999 So .2d at 11121113; Khaled v. Windham,
94-2171 (La.App. 1 Cir. 6/23/95), 657 So.2d 672,
679, writ denied, 95-1914 (La.11/1/95), 661 So.2d
1369.

[4][5] Louisiana has adopted liberal rules concern-
ing the lack of formality relative to proof of loss.
Louisiana Bag Co., 999 So.2d at 1119; Sevier v.
U.S Fidelity & Guar. Co., 497 So.2d 1380, 1384
(La.1986); Versai Management Corp. v. Clarendon
America Ins. Co., 597 F.3d 729, 739 (5th Cir.2010).
As long as the insurer obtains sufficient informa-
tion to act on the claim, the manner in which it ob-
tains the information is immaterial.  Sevier, 497
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So0.2d at 1384. Thus, a satisfactory proof of loss oc-
curs when the insurer has adequate knowledge of
the loss. Versai Management Corp., 597 F.3d at
739. Whether and when a satisfactory proof of loss
was received is a question of fact. Boudreaux v.
State Farm Mut. Auto. Ins. Co., 04-1339 (La.App. 4
Cir. 2/2/05), 896 So.2d 230, 236.

*6 [6][7][8] However, the statutory penalties are in-
appropriate when the insurer has a reasonable basis
to defend the claim and was acting in good-faith re-
liance on that defense. Block v. . Paul Fire &
Marine Ins. Co., 32,306 (La.App. 2 Cir. 9/22/99),
742 So.2d 746, 752. This is especialy true where
there is a reasonable and legitimate question as to
the extent and causation of a claim; bad faith
should not be inferred from an insurer's failure to
pay within the statutory time limits when such reas-
onable doubts exist. I1d. In order for an insurer to
avoid being arbitrary or capricious after receiving a
satisfactory proof of loss, it is necessary for the in-
surer to determine whether there exists a legitimate
basis for not paying at least what it considers to be
undisputed. Reed v. State Farm Mut. Auto. Ins. Co.,
03-0107 (La .10/21/03), 857 So.2d 1012, 1022. The
determination of whether an insurer acted in bad
faith turns on the facts and circumstances of each
case. This is because a prerequisite to any recovery
under the statute is a finding that the insurer not
only acted (or failed to act), but did so, arbitrarily,
capriciously, and without probable cause. As this
determination is largely factual, great deference
must be accorded the trier-of-fact. Block, 742 So.2d
at 752.

[9] GEICO attempted to point out in its motion for
summary judgment that Richardson was unable to
prove that a satisfactory proof of loss had been
made until GEICO received notice of the amount
and final settlement of the Navy's lien on July 16,
2007. However, one of the attachments to the
Miller affidavit submitted in support of GEICO's
motion for summary judgment reveals that in
GEICO's June 20, 2007 notice-of-intent letter, in
which it indicated that it intended to offer the UIM

policy limits to Richardson, GEICO acknow-
ledged that its intent to offer the UIM limits was
made “ pursuant to [ Richardson's] demand of May
24th, 2007.” (Emphasis added.) Thus, the evidence
offered by GEICO to point out Richardson's lack
of a satisfactory proof of loss actually shows the
opposite. GEICO's intent-to-offer letter clearly re-
veals that GEICO was in receipt of a satisfactory
proof of loss for Richardson's claim on May 25,
2007, when it indisputably received Richardson's
demand letter and intended to offer the UIM policy
limits to its insured in response to that demand. Ac-
cordingly, GEICO had thirty days (until June 24,
2007) to pay the amount of the UIM claim that was
due Richardson. It is undisputed that payment was
not made until July 17, 2007, which is outside of
the thirty-day time period.

GEICO argues, however, that Richardson pro-
duced no evidence to show that GEICO acted in an
arbitrary and capricious manner in making the un-
timely payment. GEICO submitted Miller's affi-
davit in support of the summary judgment, out-
lining GEICO's numerous and repeated attempts to
contact Richardson's attorney and/or a representat-
ive of the Navy in order to resolve the issue of the
outstanding medical payments lien. The evidence
reveals that GEICO attempted to contact Richard-
son's attorney on June 21, 2007, but instead spoke
with a representative in the attorney's office.
GEICO was advised that GEICO's intent-to-offer
the UIM limits letter had been received. Richard-
son's attorney's office representative confirmed that
GEICO's intent-to-offer letter “satisfied [
Richardson's] demand within the statutory dead-
lines[,]” and that Richardson “did not expect
GEICO to release funds until the issue of the
Navy's lien was addressed.” According to Miller's
affidavit, Richardson's attorney also advised
GEICO on June 28, 2007, that he understood that
GEICO was “not delaying payment, but was only
seeking verification that the lien issues had been
addressed.” Thus, GEICO maintains that its at-
tempt to confirm the Navy's lien was a legitimate
and reasonable reason to delay payment to
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Richardson that precludes penalties and attorney's
fees under LSA-R.S. 22:658.

*7 A determination of whether an insurer's failure
or refusal to pay within the time limits is arbitrary,
capricious, or without probable cause is primarily a
guestion of fact that depends upon facts known to
the insurer at the time of the insurer's action.
Louisiana Bag Co., 999 So.2d at 1114; Cryer v.
Gulf Ins. Co., 276 So.2d 889, 892 (LaApp. 1
Cir.1973). The phrase “arbitrary, capricious, or
without probable cause” is synonymous with
“vexatious,” and a “vexatious refusal to pay” means
“unjustified, without reasonable or probable cause
or excuse.” Reed, 857 So.2d at 1021. In this regard,
the record indicates that GEICO knew of the Navy
lien well before it received Richardson's demand
letter, and that GEICO actively attempted to verify
the amount of the Navy claim before making pay-
ments under the UIM policy limits and medical
payments coverage. GEICO argues that it reason-
ably relied upon the assertions of arepresentative in
Richardson's attorney's office that the statutory
time line had been met, and Richardson did not
submit any opposing evidence to the contrary.

But the evidence submitted by GEICO also clearly
shows that GEICO became aware of the estimated
amount of the Navy lien as early as June 6, 2007,
when GEICO was informed by the Navy represent-
ative that the lien amount was $13,976.57. There-
fore, even though GEICO was advised that
Richardson's attorney was actively seeking a com-
promise of the Navy's lien, GEICO had actual and
adequate knowledge by June 6, 2007, that the un-
disputed amount involved in Richardson's UIM
claim was the difference between the $25,000.00
UIM policy limits and the approximate $14,000.00
amount of the Navy lien. At that point, Richardson
contends that GEICO should have unconditionally
tendered the undisputed amount to Richardson
with the Navy named as an additional payee on the
check, pursuant to McDill, 475 So.2d at 1091-1092.
We agree.

While the insurer is not required to tender payment

for amounts that are reasonably in dispute, “there
can be no good reason-or no probable cause-for
withholding an undisputed amount.” Louisiana Bag
Co., 999 So.2d at 1114 (quoting Hammett v. Fire
Assn of Philadelphia, 181 La 694, 160 So. 302,
304305 (1935)). Pursuant to LSA-R.S. 22:658, an
insurer is required to make an unconditional pay-
ment of what it indisputably owes when the insured
has demonstrated that he is entitled to recover un-
der the insurance contract. Demma v. Auto. Club
Inter-Insurance Exchange, 08-2810 (La.6/26/09),
15 So.3d 95, 103104. The record clearly shows that
GEICO made no unconditional tender of the undis-
puted portion of the UIM limits in this case.
GEICO's intent-to-offer letter outlining the terms of
payment of the UIM policy limits was not absolute
and unconditional, without stipulations and condi-
tions. See Warner v. Liberty Mut. Fire Ins. Co., 543
So0.2d 511, 515-516 (La.App. 4 Cir.1989). An un-
conditional tender must have “no strings attached,”
and thus by definition cannot be an offer to settle or
a letter outlining the intent to offer a settlement.
Demma, 15 So.3d at 102.

*8 A McDill tender must be an unconditional
tender. Id. Further, the McDill tender is a good faith
act on the part of the insurer acknowledging the in-
surer's contractual obligation to pay. Id., 15 So.3d
at 104. An insurer that has a reasonable basis to de-
fend the claim and who acts in good faith reliance
on that defense is not subject to sanctions under
LSA-R.S. 22:658 unless clear proof is presented
that the insurer was arbitrary, capricious, or without
probable cause in refusing to pay. 1d. While GEICO
argues it reasonably relied on Richardson's attor-
ney's representative's assertions that GEICO's |etter
evidencing the intent to offer the UIM policy limits
satisfied Richardson's demands, GEICO fails to
point out how that reliance affected its obligation to
unconditionally tender the undisputed amount of
Richardson's UIM and medical payments claims
when GEICO had actual and adequate knowledge
of the undisputed amount on June 6, 2007.

The Louisiana Supreme Court has recognized that
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“[any insurer who fails to pay [an] undisputed
amount has acted in a manner that is, by definition,
arbitrary, capricious or without probable cause ...”
Louisiana Bag Co., 999 So.2d at 1116 (citation
omitted)(emphasis added). Thus, the failure to pay
an undisputed amount is a per se violation of the
statute. See Id.; Versai Management Corp., 597
F.3d at 739. GEICQO's motion for summary judg-
ment evidence failed to “point out” an absence of
factual support that GEICO arbitrarily, capri-
ciously, and without probable cause failed to un-
conditionally tender the undisputed amount of the
UIM claim within thirty days of receiving Richard-
son's satisfactory proof of loss. Thus, we conclude
that GEICO did not meet its burden of presenting a
prima facie case in its motion for summary judg-
ment. Accordingly, the trial court erred in granting
summary judgment in favor of GEICO and in dis-
missing Richardson's suit. See Estain, 819 So.2d
at 378.

CONCLUSION

For the reasons assigned, we reverse the grant of
summary judgment in favor of GEICO on
Richardson's claim for statutory penalties and at-
torney's fees due to GEICO's failure to uncondi-
tionally tender the undisputed portion of Richard-
son's UIM and medical payments claims within the
statutorily-mandated time period. We remand to the
trial court for further proceedings in accordance
with this opinion. All costs of this appeal are as-
sessed to defendant insurer, GEICO Indemnity
Company.

REVERSED AND REMANDED.

FN1. At times in the record, GEICO is
also referred to as Government Employees
Insurance Company.

FN2. A copy of the demand letter isin the
record; however, the attachments refer-
enced in the demand letter were not in-
cluded in the evidence filed in the record.

The demand letter was attached to an affi-
davit executed by GEICO's Claims Exam-
iner, Thomas Miller, who personally
handled Richardson's UIM claim. The
Miller affidavit was filed and admitted into
evidence in support of GEICO's motion for
summary judgment.

FN3. A copy of the Navy's claim letter was
attached to Miller's affidavit.

FN4. Miller's affidavit outlines at least
twenty-two instances where GEICO con-
tacted the Navy's representative or
Richardson's attorney and/or attorney's of-
fice representative in an attempt to address
the issue of the Navy's outstanding lien.

FN5. A copy of GEICO's intent-to-offer
letter was attached to Miller's affidavit.

FN6. A copy of the faxed letter was at-
tached to Miller's affidavit. Additionally, a
copy of the “Agreement to Protect Govern-
ment's Interest” executed by Richardson's
attorney on February 12, 2007, and accep-
ted by the Navy on March 5, 2007, was at-
tached to Miller's affidavit as well.

FN7. A copy of GEICO's letter outlining
the payment of Richardson's UIM policy
limits and medical payments coverage was
attached to Miller's affidavit.

FN8. Acts 2008, No. 415, § 1, effective
January 1, 2009, re-designated the provi-
sions of Title 22 into a new format and
numbering scheme, including the re-
numbering of former LSA-R.S. 22:658 to
the current LSA-R.S. 22:1892 and former
LSA-R.S. 22:1220 to the current LSA-R.S.
22:1973, without changing the substance
of the provisions. Both of these statutes
prohibit insurers from failing to timely pay
claims after receiving satisfactory proofs
of loss when that failure to pay is arbitrary,
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capricious, or without probable cause.
However, only the shorter time period of
thirty days provided in LSA-R.S. 22:658
(current LSA-R.S. 22:1892) is at issue in
this case. Because Richardson's cause of
action arose under the previous statute
number, it will be utilized throughout this
opinion. See Guillory v. Lee, 09-0075
(La.6/26/09), 16 So.3d 1104, 1111 n. 5.

La.App. 1 Cir.,2010.

Richardson v. GEICO Indem. Co.
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